AMENDMENT # 1 to Contract for Microcomputer Software,

Contract # 15-20800-501 
September 01, 2005

Revisions are as follows:
All other terms and conditions remain the same.

The instructions for the change are in italics.

Section 1.3.  Replace the entire section with the following:
1.3 Guaranteed Delivery.  The Contractor will make reasonable efforts to meet the State’s delivery requirements. If the Contractor is unable to meet the State’s delivery requirements, alternative arrangements may be mutually agreed upon. In the absence of such agreement, the Authorized User’s sole remedy is to cancel the order.
Section 1.4.  Add the word “applicable” to the 2nd sentence to read as follows:
1.4 Applicable Law And Compliance. This Contract shall be governed under the laws of the State of Wisconsin.  The Contractor shall at all times comply with and observe all applicable federal and state laws, local laws, ordinances, and regulations which are in effect during the period of this contract and which in any manner affect the work or its conduct.  The State of Wisconsin reserves the right to cancel this Contract if the Contractor fails to follow the requirements of s. 77.66, Wis. Stats. and related statutes regarding certification for collection of sales and use tax.  The State of Wisconsin also reserves the right to cancel this Contract with any federally debarred contractor or a contractor that is presently identified on the list of Parties excluded from federal procurement and non-procurement contracts.
Section 1.6.  Replace the word “delegated” with “transferred” and add the phrase starting with the word “unless” to this section.  Replace the entire section with the following:
1.6 Assignment.  No right or duty in whole or in part of the Contractor under a State contract may be assigned or transferred without the prior written consent of the State’s Contract Manager, unless the assignment or transfer is to the Contractor’s affiliate, parent company or subsidiary of Contractor’s parent company.
Section 1.8.  Replace the entire section with the following:
1.8 Patent Infringement.  The Contractor shall inform the Contract Manager of any notice of Patent Infringement by any of the Publishers or shall provide notice to the Publisher if a suit is brought against the State if notice is received from the manufacturer.  To the extent that the manufacturer indemnifies, defends and holds Contractor harmless, Contractor agrees to defend, indemnify and hold harmless State from and against all claims, demands, proceedings, causes of action, liability, losses, damages and expenses (including, without limitation, attorneys’ fees and court fees and/or alternate dispute resolution costs) arising out of any actual or alleged infringement of any patent, trademark, trade name, copyright, trade secret or other proprietary right of a third party in connection with the products.

CONTRACTOR SHALL NOT BE LIABLE FOR LOST PROFITS, LOSS OF BUSINESS OR OTHER CONSEQUENTIAL, SPECIAL, INDIRECT OR PUNITIVE DAMAGES, EVEN IF ADVISED OF THE POSSIBILITY OF SUCH DAMAGES, OR FOR ANY CLAIM BY ANY THIRD PARTY.  CONTRACTOR WILL NOT BE LIABLE OR RESPONSIBLE FOR ANY AMOUNT OF DAMAGES IN EXCESS OF THE LESSER OF: (i) THE DOLLAR AMOUNT PAID BY ANY PURCHASER FOR THE PRODUCT(S) OR SERVICE(S) GIVING RISE TO THE CLAIM; OR (ii) $50,000.00.
Section 1.9.  A sentence has been added, therefore, replace the entire section with the following:
1.9 Warranty.  The Publisher’s standard warranty shall apply as a minimum and shall be honored by the Contractor.   Contractor does not manufacture the products and offers no warranty on any products beyond the manufacturer’s warranty, to the extent that it is assignable.
Section 1.19.  This section has been changed to give 10 days notice to the Contractor, to conduct the audit during business hours, and includes rights to any records, including subcontractors, pertaining to the Contract.  Replace the entire section with the following:
1.19  Examination of Records..  The State shall, upon ten (10) days written notice to Contractor, have access to and the right to examine, audit, excerpt, transcribe, and copy, on Contractor's premises, any directly pertinent records and computer data storage media of Contractor involving transactions relating to this Contract; provided that such audit will be during normal business hours of Contractor and in a manner that does not interfere with the usual course of business of Contractor.  If the material is on computer data storage media, Contractor shall provide copies of the data storage media or such computer printout as may be requested by the State.  Contractor, following final payment, shall retain such material for three (3) years.  This provision shall also apply in the event of termination pursuant to Termination section of this Contract.  Any charges for copies provided by Contractor of books, documents, papers, records, computer data storage media or computer printouts will be paid by the State and such charges shall not exceed the actual cost to Contractor for providing such copies.   This right includes any subcontractor records or documents directly relating to the Contract.  
1.22 Recordkeeping and Record Retention.    We have removed the 2nd sentence of the 2nd paragraph.  Replace the 2nd paragraph with the following:
The Authorized User and the State shall have the right to audit, review, examine, copy and transcribe any pertinent records or documents relating to this Contract.  The Contractor shall retain all documents applicable to the Contract for a period of not less than three (3) years after the Contract has expired.    
2.1 Audit/Verification of Pricing.  The time period to recommend the 3rd party auditor has been changed from 90 days to 120 days.  Replace the 1st bullet to read as follows:
• Within one hundred twenty (120) days of Contact signing, the Contractor shall recommend three (3) independent third Party auditors from which the State will select one (1) independent third Party to conduct the audit.
Section 2.2.  Five business days has been added to the 1st sentence.  The 1st part of the 3rd sentence “For products that have been purchase by an Authorized User” have been removed.  The 1st part of the 4th sentence “For products that have not previously been purchased by an Authorized User and where a replacement for a product is not provided by the Publisher,” has been removed.  Replace the entire section with the following:

2.2 Product Availability.  The Contractor shall post Publisher’s discontinuation of any SKUs on the State of Wisconsin specific web page (i.e. a link on the general announcements webpage) within five (5) business days of notice from the Publisher.  When possible, the Contractor shall provide the replacement SKU# for the item being discontinued.  The Contractor shall ensure that the replacement SKU#, description  and final price or the disposition of the product are listed on the web site, at least thirty (30) days prior to the substitution.  When requested the Contractor shall work with the Authorized Users to identify and implement alternative options/upgraded versions of the software that shall maintain or reduce costs associated with the discontinued item.  

The Contractor may be required to offer detailed quarterly reports if requested by the State, displaying no longer provided SKUs and suggested replacements.
The Contractor shall post Publisher’s notices of products they intend to desupport (i.e., no longer maintain as of a certain date) on the State of Wisconsin specific web page (i.e. a link on the general announcements webpage) within five (5) business days of notice from the Publisher. 

These notices shall be available for viewing from time of notice no less than ninety (90) days after the product has been discontinued or no longer maintained by the Publisher.

Section 2.4. Online Commerce.   A change to the last paragraph has been made, the word “not” has been removed, replace the last paragraph with the following:
The Contractor’s web ordering system should have the ability to assign roles with different capabilities to different accounts under the Master accounts.

Section 2.6.  Maintenance Coordination.  3rd Bullet, has been changed to include the State’s Purchase Order Number and is no longer a mandatory requirement, therefore, replace the 3rd bullet with the following:
• Providing the Authorized User with software certificates that include the reseller Purchase Order Number sent to the Publisher and the State’s Purchase Order Number is preferred, but not mandatory.  This activity shall occur when the license is purchased.  The Contractor should have the ability to report The Purchase Order Numbers to each Authorized User and/or to provide those Purchase Order Numbers upon request. 
3.0 Reporting.   The last paragraph is amended to reflect the correct section n the first sentence.  Replace the 1st sentence in the last paragraph with the following:
Liquidated Damages may be assessed under Section 4.2.2 for any delays in providing said reports.

Section 4.2.  Replace the entire section with the following:
4.2 Liquidated Damages.  The State declares, and the Contractor agrees, that the State may suffer damages due to lack of performance of the terms and conditions of this Contract by the Contractor.  Since it is impractical and extremely difficult to fix the actual damage sustained in the event of any such nonperformance, the State and the Contractor agree that in the event of any such nonperformance of obligations or goals the amount of damage to the State from such nonperformance shall be the amounts set forth below.  The Contractor shall pay said amounts as liquidated damages and not as a penalty.  The State may elect to waive the imposition of liquidated damages on a case-by-case basis upon demonstration of hardship or other reasonable justification.  No waiver of liquidated damages shall act as a waiver for any subsequent lack of performance or breach.
Section 4.2.2.  The last sentence in the 1st paragraph regarding the right to waive the Liquidated Damages was moved to Section 4.2. The reference to section 4.3 was replaced with the correct section # 4.2.2.   Replace the entire section with the following:
4.2.2 Reporting.  The Contractor shall be liable for liquidated damages in the amount of five hundred dollars ($500) for each week after the 15th of the month (or for each week after the date specified in Section 3 above) that the accurate and complete reports specified in Section 3 have not been provided as specified to the Contract Manager.    

Upon the imposition of liquidated damages for a third (3rd) breach under this section 4.2.2 or upon the third (3rd) waiver thereof such breach, or any combination thereof, the State may serve notice of termination of this Contract for cause.

Section 5.1.  This section is changed to give the Contractor a 90 day termination for convenience. The last sentence has been changed.  Replace the entire section with the following:
5.1 Termination for Convenience.  The State may terminate this Contract at any time, without cause, by providing a written notice to Contractor at least thirty (30) days in advance of the intended date of termination.  Notice of termination of this Contract shall not affect any outstanding orders.  The Contractor may terminate this contract for convenience by providing a written notice to the State at least ninety (90) days in advance of the intended date of termination.
Section 7.0.   Service Level Requirements.  In the Metrics table in the Delivery Date section, the words “deliver” and “delivery” have been replaced by “ship” and “shipment”
Ship Date - The Contractor shall ship the products by the shipment date specified in any executed Order, or within seven (7) days After Receipt of the Order (ARO) if no date is specified.  The Contract Manager may at any time request this report.  
Section 7.3.  Shipping Labeling.   The “unit Price” has been removed from the 2nd part of this section.  The name of the person who is receiving the order has been added.   The “packing Label” information remains as is.  The “packing slip” information is replaced with the following:
A packing slip shall also be included with each shipment, which shall include at least the following information in no particular order:

· Line item description
· Quantity ordered
· Quantity included in shipment
· Any back order items
· Purchase Order Number
· Authorized User name and name of person the order is being shipped to
· F.O.B. (destination)
· All information contained on the packing label
Section 8.6. Three words have been added to the 2nd paragraph, 1st sentence.  Replace the entire section with the following:
8.6 Electronic Media Fulfillment.  The Contractor shall have a tool that allows the Authorized User to receive the date required to feed into their internal electronic software distribution servers or to create their own CD’s for major licensing programs.

Upon manufacturer’s approval, the Contractor shall be able to make files available on the server as CD Images, or as Compressed File archives.  These could be used to burn a CD at the Authorized User’s site, or load an Authorized User’s internal servers or software distribution systems.
Section 8.7.  We have added the word reasonable to this section.  Replace the entire section with the following: 

8.7 Evaluation Software.  The Contractor shall provide reasonable assistance obtaining evaluation software when requested by the Authorized User.  
Section 8.8.  We have added the word reasonable to this section.  Replace the entire section with the following: 

8.8 Marketing.  The Contractor shall provide reasonable assistance with the introduction of any new Microsoft products; create marketing pieces and promotions for Microsoft products and agreements.
The following language was included in the RFP, however it is not clearly reflected in the Contract.  Therefore an additional section is added to the contract. 

Section 2.8. Service Fees.  The Contractor shall not invoice service fees or additional fees to Authorized Users during the term of this Contract.  There shall be no “small order”, “minimum order” or “special order” charges or surcharges, unless otherwise required in the publisher’s Value License Agreement (VLA) or the publisher’s Master License Agreement (MLA).

The Contractor shall not charge any Authorized User for returns based on Contractor’s inaccuracies or other errors on the part of the Contractor.
Any rush delivery that occurs as a result of Contractor’s error shall be free of charge.  No handling surcharges shall be added or discounts lost for any rush or expedited orders.
IN WITNESS WHEREOF, the Parties hereto by their duly authorized representatives have executed this Amendment #1 with full knowledge of and agreement with the terms and conditions of the Contract and this Amendment.

STATE OF WISCONSIN

DEPARTMENT OF ADMINISTRATION
____________________________
BY: ____________________________
BY: ___________________________
NAME: __________________________
NAME: ________________________
TITLE: ___________________________
TITLE: _________________________
DATE:____________________________
DATE:_________________________
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