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	State Bureau of Procurement

101 East Wilson Street, 6th Floor
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Madison, WI  53707-7867

	Contract

	Commodity or Service:
	Distance Learning Classroom Audio & Video Equipment, Installation, Maintenance and Training

	Request for Bid/Proposal No:
	27840-LAA

	Contract Period:
	3 years with 2 optional one-year periods
	Contract No:
	11-84086-701

	
1.
This contract is entered into by and between the State of Wisconsin, Department of Administration, and the contractor whose name, address, and principal officer appears below;


2.
Whereby the State Bureau of Procurement, Department of Administration, agrees to direct the purchase and the contractor agrees to supply the contract requirements cited above in accordance with the terms and conditions of the request for bid cited above, and in accordance with the contractor's bid submitted on this request for bid; which request for bid is hereby made a part of this contract;


3.
In connection with the performance of work under this contract, the contractor agrees not to discriminate against any employe or applicant for employment because of age, race, religion, color, handicap, sex, physical condition, developmental disability as defined in s.51.01(5), Wis. Stats., sexual orientation as defined in s.111.32(13m), Wis. Stats., or national origin.  This provision shall include, but not be limited to, the following:  employment, upgrading, demotion or transfer; recruitment or recruitment advertising; layoff or termination; rates of pay or other forms of compensation; and selection for training, including apprenticeship. Except with respect to sexual orientation, the contractor further agrees to take affirmative action to ensure equal employment opportunities.  The contractor agrees to post in conspicuous places, available for employes and applicants for employment, notices to be provided by the contracting officer setting forth the provisions of the nondiscrimination clause.


4.
Contracts estimated to be over twenty-five thousand dollars ($25,000) require the submission of a written affirmative action plan.  Contractors with an annual work force of less than twenty-five (25) employes are exempted from this requirement.

Within fifteen (15) working days after the award of the contract, the plan shall be submitted for approval to the contracting agency. Technical assistance regarding this clause is provided by the Wisconsin Office of Contract Compliance, Department of Administration, P.O. Box 7867, Madison, WI  53707-7867, (608) 266-5462.
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Standard Terms And Conditions

(Request For Bids / Proposals)

1.0
SPECIFICATIONS:  The specifications in this request are the minimum acceptable.  When specific manufacturer and model numbers are used, they are to establish a design, type of construction, quality, functional capability and/or performance level desired.  When alternates are bid/proposed, they must be identified by manufacturer, stock number, and such other information necessary to establish equivalency.  The State of Wisconsin shall be the sole judge of equivalency.  Bidders/proposers are cautioned to avoid bidding alternates to the specifications which may result in rejection of their bid/proposal.

2.0
DEVIATIONS AND EXCEPTIONS:  Deviations and excep​tions from original text, terms, conditions, or specifications shall be described fully, on the bidder's/proposer's letter​head, signed, and attached to the request.  In the absence of such statement, the bid/proposal shall be accepted as in strict compliance with all terms, conditions, and specifica​tions and the bidders/proposers shall be held liable.

3.0
QUALITY:  Unless otherwise indicated in the request, all material shall be first quality.  Items which are used, demonstrators, obsolete, seconds, or which have been discontinued are unacceptable without prior written approval by the State of Wisconsin.

4.0
QUANTITIES:  The quantities shown on this request are based on estimated needs.  The state reserves the right to increase or decrease quantities to meet actual needs.

5.0
DELIVERY:  Deliveries shall be F.O.B. destination freight prepaid and included unless otherwise specified.

6.0
PRICING AND DISCOUNT:  The State of Wisconsin quali​fies for governmental discounts and its educational institu​tions also qualify for educational discounts.  Unit prices shall reflect these discounts.

6.1
Unit prices shown on the bid/proposal or contract shall be the price per unit of sale (e.g., gal., cs., doz., ea.) as stated on the request or contract.  For any given item, the quantity multiplied by the unit price shall establish the extended price, the unit price shall govern in the bid/proposal evaluation and contract administration.

6.2
Prices established in continuing agreements and term contracts may be lowered due to general market conditions, but prices shall not be subject to increase for ninety (90) calendar days from the date of award.  Any increase proposed shall be submitted to the contracting agency thirty (30) calendar days before the proposed effective date of the price increase, and shall be limited to fully documented cost increases to the contractor which are demonstrated to be indus​trywide.  The conditions under which price increases may be granted shall be expressed in bid/proposal documents and contracts or agreements. 

6.3
In determination of award, discounts for early payment will only be considered when all other con​ditions are equal and when payment terms allow at least fifteen (15) days, providing the discount terms are deemed favorable.  All payment terms must allow the option of net thirty (30). 

7.0
UNFAIR SALES ACT:  Prices quoted to the State of Wisconsin are not governed by the Unfair Sales Act.

8.0
ACCEPTANCE-REJECTION:  The State of Wisconsin reserves the right to accept or reject any or all bids/proposals, to waive any technicality in any bid/proposal submitted, and to accept any part of a bid/proposal as deemed to be in the best interests of the State of Wisconsin.


Bids/proposals MUST be date and time stamped by the soliciting purchasing office on or before the date and time that the bid/proposal is due.  Bids/proposals date and time stamped in another office will be rejected.  Receipt of a bid/proposal by the mail system does not constitute receipt of a bid/proposal by the purchasing office.

9.0
METHOD OF AWARD:  Award shall be made to the lowest responsible, responsive bidder unless otherwise specified.

10.0
ORDERING:  Purchase orders or releases via purchasing cards shall be placed directly to the contractor by an authorized agency.  No other purchase orders are authorized.

11.0
PAYMENT TERMS AND INVOICING:  The State of Wisconsin normally will pay properly submitted vendor invoices within thirty (30) days of receipt providing goods and/or services have been delivered, installed (if required), and accepted as specified.


Invoices presented for payment must be submitted in accordance with instructions contained on the purchase order including reference to purchase order number and submittal to the correct address for processing.


A good faith dispute creates an exception to prompt payment.

12.0
TAXES:  The State of Wisconsin and its agencies are exempt from payment of all federal tax and Wisconsin state and local taxes on its purchases except Wisconsin excise taxes as described below.


The State of Wisconsin, including all its agencies, is required to pay the Wisconsin excise or occupation tax on its purchase of beer, liquor, wine, cigarettes, tobacco products, motor vehicle fuel and general aviation fuel.  However, it is exempt from payment of Wisconsin sales or use tax on its purchases.  The State of Wisconsin may be subject to other states' taxes on its purchases in that state depending on the laws of that state.  Contractors perform​ing construction activities are required to pay state use tax on the cost of materials.

13.0
GUARANTEED DELIVERY:  Failure of the contractor to adhere to delivery schedules as specified or to promptly replace rejected materials shall render the contractor liable for all costs in excess of the contract price when alternate procurement is necessary.  Excess costs shall include the administrative costs.

14.0
ENTIRE AGREEMENT:  These Standard Terms and Conditions shall apply to any contract or order awarded as a result of this request except where special requirements are stated elsewhere in the request; in such cases, the special requirements shall apply.  Further, the written contract and/or order with referenced parts and attach​ments shall constitute the entire agreement and no other terms and conditions in any document, acceptance, or acknowledgment shall be effective or binding unless expressly agreed to in writing by the contracting authority.

15.0
APPLICABLE LAW AND COMPLIANCE: This contract shall be governed under the laws of the State of Wisconsin.  The contractor shall at all times comply with and observe all federal and state laws, local laws, ordinances, and regulations which are in effect during the period of this contract and which in any manner affect the work or its conduct.  The State of Wisconsin reserves the right to cancel this contract if the contractor fails to follow the requirements of s. 77.66, Wis. Stats., and related statutes regarding certification for collection of sales and use tax.  The State of Wisconsin also reserves the right to cancel this contract with any federally debarred contractor or a contractor that is presently identified on the list of parties excluded from federal procurement and non-procurement contracts.

16.0
ANTITRUST ASSIGNMENT: The contractor and the State of Wisconsin recognize that in actual economic practice, overcharges resulting from antitrust violations are in fact usually borne by the State of Wisconsin (purchaser).  Therefore, the contractor hereby assigns to the State of Wisconsin any and all claims for such overcharges as to goods, materials or services purchased in connection with this contract.

17.0
ASSIGNMENT:  No right or duty in whole or in part of the contractor under this contract may be assigned or dele​gated without the prior written consent of the State of Wisconsin.

18.0
WORK CENTER CRITERIA:  A work center must be certi​fied under s. 16.752, Wis. Stats., and must ensure that when engaged in the production of materials, supplies or equipment or the performance of contractual services, not less than seventy-five percent (75%) of the total hours of direct labor are performed by severely handicapped individuals.

19.0
NONDISCRIMINATION / AFFIRMATIVE ACTION: In connection with the performance of work under this contract, the contractor agrees not to discriminate against any employee or applicant for employment because of age, race, religion, color, handicap, sex, physical condition, developmental disability as defined in s. 51.01(5), Wis. Stats., sexual orientation as defined in s. 111.32(13m), Wis. Stats., or national origin.  This provision shall include, but not be limited to, the following:  employment, upgrading, demotion or transfer; recruitment or recruitment advertising; layoff or termination; rates of pay or other forms of compensation; and selection for training, including appren​ticeship.  Except with respect to sexual orientation, the contractor further agrees to take affirmative action to ensure equal employment opportunities.

19.1
Contracts estimated to be over twenty-five thousand dollars ($25,000) require the submission of a written affirmative action plan by the contractor.  An exemp​tion occurs from this requirement if the contractor has a workforce of less than twenty-five (25) employees.  Within fifteen (15) working days after the contract is awarded, the contractor must submit the plan to the contracting state agency for approval.  Instructions on preparing the plan and technical assistance regarding this clause are available from the contracting state agency. 

19.2
The contractor agrees to post in conspicuous places, available for employees and applicants for employ​ment, a notice to be provided by the contracting state agency that sets forth the provisions of the State of Wisconsin's nondiscrimination law. 

19.3
Failure to comply with the conditions of this clause may result in the contractor's becoming declared an "ineligible" contractor, termination of the contract, or withholding of payment. 

20.0
PATENT INFRINGEMENT: The contractor selling to the State of Wisconsin the articles described herein guarantees the articles were manufactured or produced in accordance with applicable federal labor laws.  Further, that the sale or use of the articles described herein will not infringe any United States patent.  The contractor covenants that it will at its own expense defend every suit which shall be brought against the State of Wisconsin (provided that such contractor is promptly notified of such suit, and all papers therein are delivered to it) for any alleged infringement of any patent by reason of the sale or use of such articles, and agrees that it will pay all costs, damages, and profits recov​erable in any such suit.

21.0
SAFETY REQUIREMENTS:  All materials, equipment, and supplies provided to the State of Wisconsin must comply fully with all safety requirements as set forth by the Wisconsin Administrative Code and all applicable OSHA Standards.

22.0
WARRANTY: Unless otherwise specifically stated by the bidder/proposer, equipment purchased as a result of this request shall be warranted against defects by the bidder/proposer for one (1) year from date of receipt.  The equipment manufacturer's standard warranty shall apply as a minimum and must be honored by the contractor.  

23.0
INSURANCE RESPONSIBILITY:  The contractor perform​ing services for the State of Wisconsin shall:

23.1
Maintain worker's compensation insurance as required by Wisconsin Statutes, for all  employees engaged in the work. 

23.2
Maintain commercial liability, bodily injury and prop​erty damage insurance against any claim(s) which might occur in carrying out this agreement/contract.  Minimum coverage shall be one million dollars ($1,000,000) liability for bodily injury and property damage including products liability and completed operations.  Provide motor vehicle insurance for all owned, non-owned and hired vehicles that are used in carrying out this contract.  Minimum coverage shall be one million dollars ($1,000,000) per occurrence combined single limit for automobile liability and property damage. 

23.3
The state reserves the right to require higher or lower limits where warranted. 

24.0
CANCELLATION:  The State of Wisconsin reserves the right to cancel any contract in whole or in part without penalty due to nonappropriation of funds or for failure of the contractor to comply with terms, conditions, and specifica​tions of this contract.

25.0
VENDOR TAX DELINQUENCY:  Vendors who have a delinquent Wisconsin tax liability may have their payments offset by the State of Wisconsin.

26.0
PUBLIC RECORDS ACCESS:  It is the intention of the state to maintain an open and public process in the solicita​tion, submission, review, and approval of procurement activities.


Bid/proposal openings are public unless otherwise speci​fied.  Records may not be available for public inspection prior to issuance of the notice of intent to award or the award of the contract.

27.0
PROPRIETARY INFORMATION:  Any restrictions on the use of data contained within a request, must be clearly stated in the bid/proposal itself.  Proprietary information submitted in response to a request will be handled in accordance with applicable State of Wisconsin procurement regulations and the Wisconsin public records law.  Proprie​tary restrictions normally are not accepted.  However, when accepted, it is the vendor's responsibility to defend the determination in the event of an appeal or litigation.

27.1
Data contained in a bid/proposal, all documentation provided therein, and innovations developed as a result of the contracted commodities or services cannot be copyrighted or patented.  All data, docu​mentation, and innovations become the property of the State of Wisconsin. 

27.2
Any material submitted by the vendor in response to this request that the vendor considers confidential and proprietary information and which qualifies as a trade secret, as provided in s. 19.36(5), Wis. Stats., or material which can be kept confidential under the Wisconsin public records law, must be identified on a Designation of Confidential and Proprietary Informa​tion form (DOA-3027).  Bidders/proposers may request the form if it is not part of the Request for Bid/Request for Proposal package.  Bid/proposal prices cannot be held confidential.

28.0
DISCLOSURE:  If a state public official (s. 19.42, Wis. Stats.), a member of a state public official's immediate family, or any organization in which a state public official or a member of the official's immediate family owns or controls a ten percent (10%) interest, is a party to this agreement, and if this agreement involves payment of more than three thousand dollars ($3,000) within a twelve (12) month period, this contract is voidable by the state unless appro​priate disclosure is made according to s. 19.45(6), Wis. Stats., before signing the contract.  Disclosure must be made to the State of Wisconsin Ethics Board, 44 East Mifflin Street, Suite 601, Madison, Wisconsin 53703 (Telephone 608-266-8123).


State classified and former employees and certain University of Wisconsin faculty/staff are subject to separate disclosure requirements, s. 16.417, Wis. Stats.

29.0
RECYCLED MATERIALS:  The State of Wisconsin is required to purchase products incorporating recycled mate​rials whenever technically and economically feasible.  Bidders are encouraged to bid products with recycled content which meet specifications.

30.0
MATERIAL SAFETY DATA SHEET:  If any item(s) on an order(s) resulting from this award(s) is a hazardous chemi​cal, as defined under 29CFR 1910.1200, provide one (1) copy of a Material Safety Data Sheet for each item with the shipped container(s) and one (1) copy with the invoice(s).

31.0
PROMOTIONAL ADVERTISING / NEWS RELEASES:  Reference to or use of the State of Wisconsin, any of its departments, agencies or other subunits, or any state offi​cial or employee for commercial promotion is prohibited.  News releases pertaining to this procurement shall not be made without prior approval of the State of Wisconsin.  Release of broadcast e-mails pertaining to this procurement shall not be made without prior written authorization of the contracting agency.

32.0
HOLD HARMLESS:  The contractor will indemnify and save harmless the State of Wisconsin and all of its officers, agents and employees from all suits, actions, or claims of any character brought for or on account of any injuries or damages received by any persons or property resulting from the operations of the contractor, or of any of its contractors, in prosecuting work under this agreement.

33.0 FOREIGN CORPORATION:  A foreign corporation (any corporation other than a Wisconsin corporation) which becomes a party to this Agreement is required to conform to all the requirements of Chapter 180, Wis. Stats., relating to a foreign corporation and must possess a certificate of authority from the Wisconsin Department of Financial Institutions, unless the corporation is transacting business in interstate commerce or is otherwise exempt from the requirement of obtaining a certificate of authority.  Any foreign corporation which desires to apply for a certificate of authority should contact the Department of Financial Institutions, Division of Corporation, P. O. Box 7846, Madison, WI  53707-7846; telephone (608) 261-7577.

34.0 WORK CENTER PROGRAM:  The successful bidder/proposer shall agree to implement processes that allow the State agencies, including the University of Wisconsin System, to satisfy the State's obligation to purchase goods and services produced by work centers certified under the State Use Law, s.16.752, Wis. Stat.  This shall result in requiring the successful bidder/proposer to include products provided by work centers in its catalog for State agencies and campuses or to block the sale of comparable items to State agencies and campuses.

35.0
FORCE MAJEURE:  Neither party shall be in default by reason of any failure in performance of this Agreement in accordance with reasonable control and without fault or negligence on their part.  Such causes may include, but are not restricted to, acts of nature or the public enemy, acts of the government in either its sovereign or contractual capacity, fires, floods, epidemics, quarantine restrictions, strikes, freight embargoes and unusually severe weather, but in every case the failure to perform such must be beyond the reasonable control and without the fault or negligence of the party.

	State of Wisconsin

Department of Administration

DOA-3681 (01/2001)

ss. 16, 19 and 51, Wis. Stats.
	[image: image2.wmf]
	Division of Agency  Services

Bureau of Procurement


Supplemental Standard Terms and Conditions

for Procurements for Services

1.0
ACCEPTANCE OF BID/PROPOSAL CONTENT:  The con​tents of the bid/proposal of the successful contractor will become contractual obligations if procurement action ensues.  

2.0
CERTIFICATION OF INDEPENDENT PRICE DETERMINATION:  By signing this bid/proposal, the bidder/proposer certifies, and in the case of a joint bid/proposal, each party thereto certifies as to its own organi​zation, that in connection with this procurement:

2.1
The prices in this bid/proposal have been arrived at independently, without consultation, communication, or agreement, for the purpose of restricting competi​tion, as to any matter relating to such prices with any other bidder/proposer or with any competitor;

2.2
Unless otherwise required by law, the prices which have been quoted in this bid/proposal have not been knowingly disclosed by the bidder/proposer and will not knowingly be disclosed by the bidder/proposer prior to opening in the case of an advertised procure​ment or prior to award in the case of a negotiated procurement, directly or indirectly to any other bidder/proposer or to any competitor; and

2.3
No attempt has been made or will be made by the bidder/proposer  to induce any other person or firm to submit or not to submit a bid/proposal for the purpose of restricting competition. 

2.4
Each person signing this bid/proposal certifies that:  He/she is the person in the bidder's/proposer's organi​zation responsible within that organization for the decision as to the prices being offered herein and that he/she has not participated, and will not participate, in any action contrary to 2.1 through 2.3 above; (or)

He/she is not the person in the bidder's/proposer's organization responsible within that organization for the decision as to the prices being offered herein, but that he/she has been authorized in writing to act as agent for the persons responsible for such decisions in certifying that such persons have not participated, and will not participate in any action contrary to 2.1 through 2.3 above, and as their agent does hereby so certify; and he/she has not participated, and will not partici​pate, in any action contrary to 2.1 through 2.3 above. 

3.0
DISCLOSURE OF INDEPENDENCE AND RELATIONSHIP:

3.1
Prior to award of any contract, a potential contractor shall certify in writing to the procuring agency that no relationship exists between the potential contractor and the procuring or contracting agency that interferes with fair competition or is a conflict of interest, and no relationship exists between the contractor and another person or organization that constitutes a conflict of interest with respect to a state contract.  The Department of Administration may waive this provi​sion, in writing, if those activities of the potential con​tractor will not be adverse to the interests of the state.

3.2
Contractors shall agree as part of the contract for services that during performance of the contract, the contractor will neither provide contractual services nor enter into any agreement to provide services to a person or organization that is regulated or funded by the contracting agency or has interests that are adverse to the contracting agency.  The Department of Administration may waive this provision, in writing, if those activities of the contractor will not be adverse to the interests of the state. 

4.0
DUAL EMPLOYMENT:  Section 16.417, Wis. Stats., prohibits an individual who is a State of Wisconsin employee or who is retained as a contractor full-time by a State of Wisconsin agency from being retained as a contractor by the same or another State of Wisconsin agency where the individual receives more than $12,000 as compensation for the individual’s services during the same year.  This prohibition does not apply to individuals who have full-time appointments for less than twelve (12) months during any period of time that is not included in the appointment.  It does not include corporations or partnerships.

5.0
EMPLOYMENT:  The contractor will not engage the services of any person or persons now employed by the State of Wisconsin, including any department, commission or board thereof, to provide services relating to this agreement without the written consent of the employing agency of such person or persons and of the contracting agency.

6.0
CONFLICT OF INTEREST:  Private and non‑profit corpora​tions are bound by ss. 180.0831, 180.1911(1), and 181.0831 Wis. Stats., regarding conflicts of interests by directors in the conduct of state contracts.

7.0
RECORDKEEPING AND RECORD RETENTION:  The contractor shall establish and maintain adequate records of all expenditures incurred under the contract.  All records must be kept in accordance with generally accepted accounting procedures.  All procedures must be in accordance with federal, state and local ordinances.

The contracting agency shall have the right to audit, review, examine, copy, and transcribe any pertinent records or documents relating to any contract resulting from this bid/proposal held by the contractor.  The contractor will retain all documents applicable to the contract for a period of not less than three (3) years after final payment is made. 

8.0
INDEPENDENT CAPACITY OF CONTRACTOR:  The parties hereto agree that the contractor, its officers, agents, and employees, in the performance of this agreement shall act in the capacity of an independent contractor and not as an officer, employee, or agent of the state.  The contractor agrees to take such steps as may be necessary to ensure that each subcontractor of the contractor will be deemed to be an independent contractor and will not be considered or permitted to be an agent, servant, joint venturer, or partner of the state.

Information Technology Contract Riders

STATE OF WISCONSIN

HARDWARE RIDER


1.0
ACCEPTANCE/STANDARD OF PERFORMANCE


2.0
ACCESS TO EQUIPMENT


3.0
DOCUMENTATION AND OPERATING MANUALS


4.0
EMERGENCY EQUIPMENT


5.0
ENGINEERING CHANGES AND/OR FIELD MODIFICATIONS


6.0
LIQUIDATED DAMAGES


7.0
ONGOING PERFORMANCE REQUIREMENT


8.0
RETURN OF EQUIPMENT


9.0
SITE PREPARATION


10.0
SPARE PARTS


11.0
SUPPLIES

STATEMENT OF PURPOSE:  The Hardware Rider provides terms and conditions relating to acquisition of data processing hardware.  The Hardware Rider is applicable to all Data Processing Agreements which involve the acquisition of data processing hardware.

1.0
ACCEPTANCE/STANDARD OF PERFORMANCE:

A standard of performance must be met before any of the equipment is accepted by the State.  It is also applicable to any replacement or substitute machines which are added or field modified after the equipment has completed a successful performance period.


1.1
The performance period shall begin when the State notifies Contractor in writing that acceptance testing may commence and shall end when the equipment has met the standard of performance for a period of thirty (30) consecutive business days.  The performance period will determine whether the following acceptance criteria are met:



a.
Equipment operates in conformance with Contractor's technical specifications and functional descriptions.



b.
Equipment meets the specifications and performs the functions as contained in the State's solicitation document.



c.
Equipment is capable of running on a repetitive basis using a variety of live data, as supplied by the State, without failure.



d.
Equipment is capable of meeting the State's performance requirement as expressed in the State's solicitation document.



e.
Equipment does not require modifications to other operational systems and does not cause performance degradation of other systems operating on the State's computing system(s) and network(s).



Equipment must operate at an effectiveness level of ninety-nine and a half percent (99.5%) or more.  (See items 1.5 through 1.10 below.)

1.2
In the event the equipment does not meet the standard of performance during the initial thirty (30) consecutive business days, the standard of performance test shall, at the option of the State, continue on a day-to-day basis until the standard of performance is met for a total of thirty (30) consecutive business days.  

1.3
If the equipment fails to meet the standard of performance after ninety (90) calendar days, from commencement of acceptance testing, the State may, at its option, terminate this Agreement without penalty, request replacement equipment or continue the performance test. Contractor shall be liable for all inbound and outbound preparation and shipping costs for equipment returned pursuant to this provision.  The State's option to terminate this Agreement shall remain in effect until such time as a successful completion of the performance period is attained.

1.4 
The date of acceptance shall be the first day after the completion of the successful performance period and shall be the first day that authorized charges will be paid.


1.5
The effectiveness level for equipment acquired under this Agreement is computed by dividing the operational use time by the sum of that time plus system failure downtime.


1.6
Operational use time for performance testing for the equipment acquired under this Agreement  is defined as the accumulated time during which the equipment is in actual use.


1.7
Equipment failure downtime is that period of time when the equipment is unavailable due to equipment malfunction not caused by Force Majeure.


1.8
During any period of equipment downtime, the State may use operable equipment when such action does not interfere with maintenance of the inoperable equipment.


1.9
Downtime for each incident shall start from the time the State makes a bona fide attempt to contact Contractor's designated representative until equipment is returned to the State in proper operating condition.


1.10
During the performance period for equipment, a minimum of 20 hours per day of operational use time with productive or simulated work will be required as a basis for computation of the effectiveness level.  However, in computing the effectiveness level the actual number of operational use hours shall be used when in excess of the minimum of 20 hours.

2.0
ACCESS TO EQUIPMENT:

Contractor, its agents or employees shall have full access to the equipment at reasonable times when State offices are open to inspect the equipment or observe its use upon first giving notice to the State of Contractor's intent to perform such inspection.

3.0
DOCUMENTATION AND OPERATING MANUALS:

Contractor shall provide, at no additional charge, operating manuals which describe equipment capabilities, its operation, malfunction identification and troubleshooting procedures.  Two (2) copies of these manuals will be furnished for each individual piece of equipment ordered by the State.  Manual updates or revisions published by the Contractor shall be provided free of charge.  Contractor agrees that the State may make such additional copies of supplied documentation as are needed for use by State employees.

4.0
EMERGENCY EQUIPMENT:

Contractor agrees to make every reasonable effort to assist the State in obtaining the use of equipment compatible with that used by the State to meet emergencies such as a major system or equipment failure or loss which extends or is expected to extend beyond twenty-four (24) hours.  The State, at its option, may accept or reject the offer of use of emergency equipment from the Contractor.

5.0 
ENGINEERING CHANGES AND/OR FIELD MODIFICATIONS:

Contractor sponsored modifications and/or engineering changes shall be made with the consent of the State at no additional charge.  The State reserves the right at all times to schedule these Contractor sponsored modifications and/or engineering changes to minimize the impact on the daily operations of the State.  Contractor warrants that, to their knowledge, installation of such engineering changes and/or field modifications as are required or recommended from time to time, shall not cause the performance of the equipment modified to degrade below the standard of performance established for acceptance of the equipment or as described in Contractor's technical specifications and accepted by the State.  Liquidated damages as provided for in section 6.2 of this Hardware Rider will be assessed by the State if engineering changes and/or field modifications result in an unacceptable performance level for the equipment.

6.0 
LIQUIDATED DAMAGES:


The State declares, and Contractor acknowledges, that the State may suffer damages due to lack of performance of the terms and conditions of this Agreement by Contractor.  Since it is impractical and extremely difficult to fix the actual damage sustained in the event of any such nonperformance, the State and Contractor, therefore, presume that in the event of any such nonperformance, the amount of damage which will be sustained from the nonperformance will be the amount set forth in this section and they agree that, in the event of any such nonperformance, the Contractor shall pay that amount as liquidated damages and not as a penalty.  Liquidated damages shall be the exclusive damages available to the State in respect to subparagraphs 6.1, 6.2 and 6.3.  Amounts due the State as liquidated damages may be deducted by the State from any money payable to Contractor and any amount outstanding over and above the amounts deducted from invoices will be promptly tendered by check by Contractor to the State.

The State shall notify Contractor in writing of any claim for liquidated damages pursuant to this section on or before the date when the State deducts such sums from money payable to Contractor and, in any case, within thirty (30) days after Contractor's failure to perform in accordance within the terms and conditions of this Agreement.  Delay in reporting such claim to Contractor will void any claim for liquidated damages.

Except with respect to defaults of subcontractors, Contractor shall not be liable for liquidated damages when delays arise out of cause beyond the reasonable control and without the fault or negligence of Contractor.  Delays due to causes of Force Majeure (which are outside of the control of both parties and could not be avoided by exercise of due care) or due to the responsibility of the State or other contractors of the State shall extend the dates on a day for day basis; but in every case the delay must be beyond the reasonable control and without the fault or negligence of Contractor.  Delays caused by the default of a subcontractor, when such default arises out of causes beyond the control of both Contractor and the subcontractor and without the fault or negligence of either of them, shall extend the dates on a day for day basis, unless the supplies or services to be furnished by the subcontractor were obtainable from other sources in sufficient time to permit Contractor to meet the required performance schedule.

6.1
DELIVERY OF EQUIPMENT:


a.
If Contractor does not deliver equipment within ninety (90) days of the date of order by the State (or by the date specified in the order), Contractor shall pay the State, as fixed and agreed liquidated damages, for each calendar day beyond ninety (90) days of the date of the order (or beyond the date specified in the order) the greater of $200.00 for each item not delivered or 1/30th of the monthly charges (lease, rental, lease/purchase) for all undelivered equipment or 1/200th of the purchase price of all undelivered equipment.  In no event shall the Contractor be obligated for more than one hundred eighty (180) calendar days from the delivery date.



Contractor has the right to reject and return any order issued by the State within ten (10) days of the date of the order if it cannot accept the State's delivery schedule or Contractor cannot make delivery within ninety (90) days.  In the event that Contractor rejects the State's order, liquidated damages cannot be invoked.


b.
If some, but not all, of the equipment specified in an order is delivered and ready for use by the date specified, and the State uses any such installed equipment, liquidated damages shall not accrue against the equipment used.


c.
Substitute Equipment:  If Contractor provides substitute equipment acceptable to the State on or before the delivery date specified in the order, liquidated damages shall not apply to the equipment for which substitute equipment was provided.


d.
If Contractor does not deliver all of the equipment and any specified software, including special features and accessories included on the same order, and, as a result, no portion of the total system is ready for use by the specified delivery date, daily liquidated damages shall be paid by Contractor.  


e.
Replacement Equipment:  If Contractor fails to deliver all of the equipment identified herein within ninety (90) days (or by the date specified in the order), including special features and accessories, the State may upon written notice to Contractor obtain replacement equipment from another vendor.  In this event Contractor shall be liable for the greater of:  (i) liquidated damages from the delivery date specified until replacement equipment is delivered or (ii) liquidated damages for one hundred eighty (180) days from the delivery date.


6.2
ONGOING PERFORMANCE:



If Contractor does not meet the Ongoing Performance Requirement specified in Section 7.0 of this Hardware Rider, Contractor shall pay the State, as fixed and agreed liquidated damages for each month, the greater of one month's monthly charge for the equipment which was subject to nonperformance or four percent (4%) of the purchase price of all equipment which was subject to nonperformance.

The State shall maintain appropriate daily records of the ongoing performance level of equipment that is the subject of this Agreement.  If Contractor believes that equipment is operating as certified, the State shall offer such records as evidence in assessing damages.

6.3
REPORTING:

If Contractor does not meet the Reporting requirements of the State’s solicitation document, the Contractor shall pay the State as a fixed and agreed liquidated damages, of $100 for each month until the reporting requirements are met with maximum payable liquidated damages cap of $500 per report.

7.0
ONGOING PERFORMANCE REQUIREMENT:

Any equipment installed as a result of this Agreement must perform at an effectiveness level of ninety-nine and a half percent (99.5%) each month following acceptance during the term of the manufacturer’s warranty.


Should any equipment fail to meet this standard of performance, the State may at its option, choose to liquidate the damages it suffers as a result of equipment failure.  In the event that equipment is inoperative, due to equipment failure, and the effectiveness level is below ninety-nine and a half percent (99.5%) of the total operational use time for three (3) consecutive calendar months, the State reserves the right to terminate this Agreement without penalty or to require Contractor to replace the equipment.  As applicable, the purchase option credits for any replacement equipment shall not be less than the credits accrued from the date of acceptance of the original equipment, regardless of whether the replacement is made at the request of the State or for the convenience of Contractor.
8.0
RETURN OF EQUIPMENT:


8.1
If equipment is returned to Contractor for failure to fulfill contractual obligations, the following procedure will be used:



a.
Within twenty (20) days of written notification Contractor shall provide the State with the required shipping instructions.



b.
Within thirty (30) days following preparation of equipment for shipping, the State shall ship the equipment in accordance with instructions from Contractor.



c.
All shipping cost will be borne by Contractor.


8.2
If equipment is returned to Contractor for any other reason, the State shall be responsible for all costs associated with preparation of equipment for shipping and for shipping costs to Contractor's nearest location.

9.0
SITE PREPARATION:

Equipment environmental specifications shall be furnished in writing by Contractor to the ordering agency at least sixty (60) days prior to delivery.  These specifications shall be in such detail to ensure that the equipment to be installed shall operate efficiently from the point of view of its environment.

The State shall prepare the site at its own expense and in accordance with the Contractor's equipment environmental specifications, and shall make the site available thereafter for inspection by Contractor.  Failure by Contractor to inspect the site prior to delivery shall be deemed to be approval of the site as meeting Contractor's equipment environmental specifications.

Contractor will notify the State in writing as to the adequacy of the site and the State's planned layout of the equipment within ten (10) days after inspection.

Contractor warrants that all equipment which is the subject of this Agreement has been approved by Underwriters Laboratories or a recognized equivalent certification agency.

10.0
SPARE PARTS:

Contractor agrees to furnish to the State price lists and instructions for ordering spare parts for all equipment proposed in the Contractor's response to the State's solicitation document.  Contractor agrees that these spare parts will be available, either to the State or to a third-party maintenance contractor retained by the State for the purpose of maintaining  Contractor's equipment if the State chooses not to contract for maintenance service with Contractor.

11.0
SUPPLIES:

Contractor's prices do not include operational supplies (e.g., paper, tape, etc.) unless such supplies are specifically identified.  All supplies used by the State shall conform to Contractor's published specifications provided to the State at the time of equipment installation.  The State reserves the right to acquire such supplies from any vendor of its choice.

Information Technology Contract Riders

STATE OF WISCONSIN

HARDWARE MAINTENANCE RIDER


1.0
ACCESS TO EQUIPMENT


2.0
ANNUAL PREPAYMENT


3.0
COOPERATION WITH OTHER VENDORS


4.0
ESCALATION OF PROBLEMS


5.0
KEY PERSONNEL


6.0
LIQUIDATED DAMAGES


7.0
PREVENTIVE MAINTENANCE


8.0
PRINCIPAL PERIOD OF MAINTENANCE


9.0
RECERTIFICATION


10.0
REPLACEMENT PARTS


11.0
SAFETY CHANGES


12.0
SERVICE START-UP


13.0
STANDARD OF PERFORMANCE/RESPONSE TIME


14.0
TRAVEL EXPENSE


15.0
WITHDRAWAL OF EQUIPMENT FROM MAINTENANCE

STATEMENT OF PURPOSE:  The Hardware Maintenance Rider provides terms and conditions relating to acquisition of data processing hardware maintenance services.  The Hardware Maintenance Rider is applicable to all Data Processing Agreements which involve the provision of hardware maintenance services.

1.0
ACCESS TO EQUIPMENT:  Contractor shall keep the equipment in good operating condition and, subject to security regulations, the State shall provide Contractor with access to the equipment to perform maintenance service.

2.0
ANNUAL PREPAYMENT:  Contractor will grant an annual prepayment discount in accordance with the terms of Contractor's response to the State's solicitation document for all orders designated by the State as subject to annual prepayment.  All invoices for annual prepayment must be paid within thirty (30) days of the date of invoice.  Adjustments required to the annual prepayment option due to additions or deletions of equipment will be invoiced separately on a quarterly basis.

3.0
COOPERATION WITH OTHER VENDORS:  Contractor agrees to cooperate with State personnel, hardware manufacturer representatives, other vendors' service personnel, and communications systems suppliers to diagnose and correct equipment malfunctions.  Contractor agrees, when requested by the State, to coordinate diagnostic testing efforts involving other vendors and to accept direction from other vendors' personnel in carrying out diagnostic testing of equipment malfunctions.

4.0
ESCALATION OF PROBLEMS:  Contractor agrees that for problems with equipment covered by a maintenance agreement that Contractor will escalate the problem to the next highest level every two (2) hours (or less) of down time if no resolution of the problem is in sight.

If the State notifies Contractor that a problem has recurred when placing a service call, Contractor agrees that it will escalate the problem to the next level above the highest level reached during the previous event.

5.0
KEY PERSONNEL:  Contractor agrees that it will identify all personnel who will normally be providing maintenance service on the State's equipment, and will furnish the State with a means of identifying these personnel.  Contractor will notify the State at least thirty (30) days in advance of any reductions in staffing levels of personnel at any local or district office serving Wisconsin.

6.0
LIQUIDATED DAMAGES:  The State declares, and Contractor acknowledges, that the State may suffer damages due to lack of performance of the terms and conditions of this Agreement by Contractor.  Since it is impractical and extremely difficult to fix the actual damages sustained in the event of any such nonperformance, the amount of damage which will be sustained from the nonperformance will be the amount set forth in this section and they agree that, in the event of any such nonperformance, the Contractor shall pay that amount as liquidated damages and not as a penalty.  Amounts due the State as liquidated damages may be deducted by the State from any money payable to Contractor and any amount outstanding over and above the amounts deducted from invoices will be promptly tendered by check by Contractor to the State.

The State shall notify Contractor in writing of any claim for liquidated damages pursuant to this section on or before the date when the State deducts such sums from money payable to Contractor and, in any case, within thirty (30) days after Contractor's failure to perform in accordance with the terms and conditions of this Agreement.  Delay in reporting such claim to Contractor will void any claim for liquidated damages.


Notwithstanding any other provision herein, liquidated damages shall be the exclusive damages available to the State for delayed response to service calls or for delay in repair time.


Except with respect to defaults of subcontractors, Contractor shall not be liable for liquidated damages when delays arise out of cause beyond the reasonable control and without the fault or negligence of Contractor.  Delays in responding to service calls or in completion of repairs due to causes of Force Majeure (which are outside of the control of both parties and could not be avoided by exercise of due care) or due to the responsibility of the State or other contractors of the State shall not be included in computing the response time for service calls or the repair time.  Delays caused by the default of a subcontractor, when such default arises out of causes beyond the control of both Contractor and the subcontractor and without the fault or negligence of either of them, shall not be included in computing the response time for service calls or the repair time, unless the supplies or services to be furnished by the subcontractor were obtainable from other sources in sufficient time to permit Contractor to meet the required standard of performance.

6.1
RESPONSE TIME:  If Contractor fails to respond to service calls in accordance with the standards specified in purchased Maintenance Agreements, the State may, at its option, deduct from the payments due for service one-thirtieth (1/30th) of the monthly maintenance fee for the device(s) in question.

6.2
REPAIR TIME:  If Contractor fails to complete repairs within the maximum time periods as specified in purchased Maintenance Agreements, the State may, at its option, collect liquidated damages from Contractor in an amount which shall equal 1/30th of the maintenance charges for all equipment rendered inoperable for each complete day the equipment is inoperative.  The total deductions shall not exceed the total monthly maintenance charge for the inoperative unit(s) of equipment.

6.3
REPORTING:  If Contractor does not meet the Reporting requirements of the State’s solicitation document, the Contractor shall pay the State as a fixed and agreed liquidated damages, a $100 for each month until the reporting requirements are met with maximum payable liquidated damages cap of $500 per report.

7.0
PREVENTIVE MAINTENANCE:  Should the State or individual purchasing agency purchase a Preventative Maintenance Agreement, preventive or scheduled maintenance shall be performed at a time when the equipment has not been scheduled by the State for use unless otherwise agreed to by the State.  Contractor shall specify the number of hours of preventive maintenance required for each piece of equipment per month, which shall be consistent with Contractor's established standards for preventive maintenance.  Contractor shall specify in writing the frequency and duration of the preventive maintenance required for the equipment, and the State shall specify when the preventive maintenance shall be performed.  The times specified by the State may be changed by oral agreement of the parties.

8.0
PRINCIPAL PERIOD OF MAINTENANCE:  Per the type of Maintenance Agreement purchased remedial maintenance shall be available twenty-four (24) hours of every day and shall be performed promptly after notification that the equipment is inoperative.  Contractor shall provide the State with a mutually acceptable procedure which includes a positive response from the Contractor's maintenance representative that is acceptable to the State.

The State declares and Contractor agrees that the principal period of maintenance service availability shall be the period of twenty-four (24) hours every day.

At the discretion of State agencies and Contractor, the principal period of maintenance service availability may be changed for a site by attaching an amendment to this rider which states the alternative hours of maintenance at that site.

9.0
RE-CERTIFICATION:  Subject to the purchase of a Maintenance Agreement, to ensure an orderly transition of equipment being withdrawn from maintenance, Contractor agrees that the following steps will be taken to assure the units are re-certified for original manufacturer maintenance:

- Upon thirty (30) days written notification that equipment will be withdrawn from maintenance, Contractor will establish a schedule for completing re-certification which is agreeable with the State representative at the site concerned.

- After Contractor has checked a unit, the original equipment manufacturer will be notified by the 

Contractor to inspect that unit with the understanding that it needs to be certified for maintenance.

- If any repairs are required to re-certify the equipment, Contractor will make said repairs at no additional cost to the State or as outlined in their response to the State's solicitation document.

10.0
REPLACEMENT PARTS:  Contractor agrees that there shall be no additional costs or expense to the State for replacement parts during warranty period or as purchased using a Maintenance Agreement.
If the State sets up a float of spare parts and/or equipment, Contractor will work with the State to locate said spares in key locations.  Contractor will be responsible for loss or damage of any of spare parts and/or equipment while in the possession of Contractor.


In an emergency on-site service situation, as determined by the State and Contractor, when a critical failing unit is unable to be repaired in a timely manner, Contractor will assume the responsibility for transporting the exchange equipment, repairing the initial failing unit and returning all equipment to original locations.
Contractor will provide a limited number of spare units of equipment to be used in case of a catastrophic outage.  This spare equipment will be used if the failing unit shuts down the operation within a State location and the most expeditious solution would be exchanging said unit.  The failing unit will be repaired and returned to the same location at a time that would cause the least inconvenience to the State site's operation.

11.0
SAFETY CHANGES:  Contractor will control and install, without charge, all safety devices it deems necessary during the principal period of maintenance service availability.  If the State refuses to permit installation of a safety change, or removes a safety change already installed, Contractor may, at its option, discontinue providing maintenance service until the hazard has been corrected.

12.0
SERVICE START-UP:  Maintenance service shall begin upon expiration of the original equipment manufacturer's warranty period.  The State will provide Contractor with an order to start service at least thirty (30) days prior to warranty expiration or to the date the State intends to commence receiving maintenance service.


Contractor will notify the State at least fifteen (15) days prior to the date the State intends to commence receiving maintenance service for an item of equipment if, upon inspection by Contractor, the item of equipment is not found to be in good operating condition.  Contractor will provide an estimate of the cost to return the equipment to good operating condition and notify the State prior to performing any work.  Contractor will proceed with needed repairs only upon receipt of an order from the State to do so.  If the State chooses to have needed repairs to equipment performed by someone other than Contractor, the State shall notify Contractor when the needed repairs are complete so that Contractor may assure itself that the equipment is in good operating condition prior to commencement of maintenance service by Contractor.  In the absence of notification to the State that an item of equipment is not in good operating condition, Contractor shall be deemed to have accepted the equipment for maintenance service on the date specified in the State's order.

13.0
STANDARD OF PERFORMANCE/RESPONSE TIME:

All service must meet the standards set forth in the State's solicitation document except as specifically modified in this Agreement.   Failure of Contractor to meet or maintain these standards of performance provides the State the options of collecting liquidated damages as specified elsewhere in this Hardware Maintenance Rider or of terminating either all or part of this Agreement.



Contractor will staff adequate personnel and stock necessary levels of spare parts to provide maintenance service to all State of Wisconsin locations per the terms and conditions of this Hardware Maintenance Rider and the State's solicitation document.



14.0
TRAVEL EXPENSE:  Time spent by Contractor's personnel traveling to and from the site, travel costs and time spent after arrival at the site awaiting the arrival of additional maintenance personnel or delivery of parts after a service call has commenced, and similar situations during the principal period of maintenance service availability shall result in no additional costs to the State.
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2.0
ACCESS TO SOFTWARE


3.0
DOCUMENTATION AND OPERATING MANUALS


4.0
FIXES, UPGRADES AND FUTURE SOFTWARE OPTIONS
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8.0
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11.0
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12.0
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13.0
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14.0
SITE PREPARATION


15.0
SOFTWARE STANDARDS


16.0
SPECIFIED OPERATING ENVIRONMENT

STATEMENT OF PURPOSE:  The Software Rider provides terms and conditions relating to acquisition of information systems software which is offered in a pre-packaged form by a Contractor.

1.0
ACCEPTANCE/STANDARD OF PERFORMANCE:  After software installation is complete, Contractor shall certify in writing to the State that the software is installed and ready for use on the State's system. With Contractor's assistance, the agency shall begin performing acceptance tests within thirty (30) calendar days of receipt of such notification.  The tests will determine whether the following acceptance criteria are met:


a.
Software operates in conformance with Contractor's technical specifications and functional descriptions.


b.
Software meets the specifications and performs the functions as contained in the State's solicitation document.


c.
Software is capable of running on a repetitive basis on a variety of actual live data, as supplied by the State, without failure.


d.
Software is capable of meeting the performance expectation as expressed in the State's solicitation document.


e.
Software does not require modifications to other operational software systems and does not cause performance degradation of other software systems operating on the State's computing system and network.

The acceptance period of thirty (30) consecutive business days shall commence within thirty (30) days of the installation date at which time operational control becomes the responsibility of the State.  The State will give notice to Contractor as to the actual date when the acceptance period will begin.

If problems are encountered during the acceptance period, it is not required that the thirty (30) day period expire in order for a new acceptance period to begin, once all problems have been resolved.  If the software meets the State's acceptance criteria for thirty (30) business days from the commencement of the acceptance period it shall be deemed to have met the State's standard of performance.  Contractor agrees that this standard of performance shall not be reduced in the course of the State's usage of the software. 

If successful completion of the acceptance period is not attained within ninety (90) calendar days from the installation date, the State shall have the option of invoking the liquidated damages clause, terminating this Agreement upon written notice without penalty or continuing the acceptance test.

The State's option to terminate this Agreement shall remain in effect until such time as a successful acceptance test is completed.  Contractor shall be liable for all outbound preparation and shipping costs for contracted items returned under this clause. Upon successful completion of the acceptance test, the State shall promptly notify Contractor in writing of the acceptance and authorize the payments beginning with the first day following acceptance.

2.0
ACCESS TO SOFTWARE:  Contractor, its agents or employees shall have access to inspect or observe the State's use of the software at reasonable times upon first giving notice to the State of Contractor's intent to perform such inspection.

3.0
DOCUMENTATION AND OPERATING MANUALS:  Contractor shall provide, at no additional charge, operating manuals which describe in detail the software capabilities, its operation, installation procedures, error messages with identification of probable causes, software modification procedures and techniques, and program interfaces.  Two (2) copies of these manuals will be furnished for each individual piece of software ordered by the State.  Updated, revised, or replacement manuals published by Contractor shall be provided free of charge pursuant to the requirements specified in this section. Contractor agrees that the State may make such additional copies of documentation supplied pursuant to this section as are needed for use by State employees.

4.0
FIXES, UPGRADES AND FUTURE SOFTWARE OPTIONS:


4.1
FIXES:  For a period of not less than twelve (12) months after the State's acceptance of the software, Contractor shall correct any and all errors in the software, regardless of whether the error is brought to the attention of Contractor by another user of the software or by the State, or by any other person.  Contractor shall provide the State with program fixes for errors within thirty (30) days after Contractor is made aware of the errors; provided, however, that upon request of the State, Contractor shall correct any error reasonably deemed important to the State's continued use of the software within ten (10) days after the State has notified Contractor in writing of the error.  Contractor understands that if the application of program fixes to the software or failure to supply program fixes for the software causes the effectiveness level to fall below the State's Ongoing Performance Requirement that Contractor shall be subject to liquidated damages.


4.2
UPGRADES AND ENHANCEMENTS:  For a period of not less than twelve (12) months after the State's acceptance of the software, Contractor shall provide to the State, at no additional cost, any changed or enhanced versions of the software that is compatible with the existing systems and network within forty-five (45) days after the changed or enhanced versions are made available to customers.  The State shall have the option to perform an acceptance test as specified in this Software Rider and to accept the changed or revised version in lieu of the software it had accepted previously.  Contractor understands that acceptance of changed or enhanced versions of the software by the State in no way reduces Contractor's obligation to meet the State's Ongoing Performance Requirement.

4.3
FUTURE SOFTWARE OPTIONS AND REPLACEMENT SOFTWARE:  Contractor grants the State the option, for any software for which the State has paid a one-time purchase or license fee, to acquire any software options or replacement  software which Contractor shall make available after the acceptance date at the lesser of (a) Contractor's published purchase price for the software options or replacement software, or (b) the difference between Contractor's published purchase price for the replacement software or software options and the current or most recent purchaser license fee for the software or software options previously acquired by the State under this Agreement.  This provision shall remain in effect for the duration of the expected lifetime of the software as specified in the State's solicitation document.

5.0
INSTALLATION:

Contractor agrees to furnish detailed step-by-step installation procedures to the State and to have available, at no additional cost to the State, expert assistance by telephone to answer the questions and resolve any problems encountered by the State's installer.  Contractor shall certify in writing at the time of delivery that the software contains all program fixes for known errors and will be ready for acceptance testing immediately upon the completion of the detailed step-by-step installation procedures by the State installer.

6.0
LICENSE/TITLE:  Contractor grants license to the State which authorizes the State to:
Vendor wishes to notify end users that this software is used to run the BadgerNet Converged Network therefore it is not in the State’s or the purchasing agency’s best interest to manipulate or change existing software.  Any attempts to manipulate or change the software could result in a network outage.   
a.
use the licensed software in machine readable form on the machine(s) designated in the State's order for use of such licensed software and, in conjunction therewith, to store the licensed software in, transmit it through or display it on units of equipment associated with such designated machine(s).

b.
utilize the licensed software in printed form in support of the use of the licensed software.


c.
utilize the licensed software in machine-readable form or printed form to provide sufficient copies to support the State's use of the licensed software, as authorized hereunder.

Licensed software provided by the Contractor in printed form may not be copied.  However, additional copies of licensed software in printed form may be obtained by the State from Contractor under license from Contractor to the State at the charges listed in Contractor's response to the State's solicitation document.

The State shall obtain from Contractor a separate license for each additional machine on which the licensed software licensed hereunder will be used, except as provided in the paragraphs entitled "Temporary License Transfer", "Installation License" and "Location License".

No right to use, print, copy or display the licensed software, in whole or in part, is granted by Contractor to the State, except as expressly provided by the terms of this Agreement.

6.1
TEMPORARY LICENSE TRANSFER:  The State is authorized to transfer the license to and to use the licensed software on: (a) a backup machine wherein the designated machine or an associated unit required for use of the licensed software is temporarily inoperable until the designated machine is restored to operable status and processing on the backup machine is completed or; (b) another machine for assembly or compilation of the licensed program materials if the designated machine and its associated units do not provide the configuration required for such assembly or compilation.


6.2
INSTALLATION LICENSE:  When "Installation License" applies to any of the items identified, the State is also authorized to use the licensed software on any other machine in the "same installation" as the designated machine.  For purposes of this Agreement, "same installation " shall mean a single room or contiguous rooms, unless otherwise stipulated by the State and agreed to in writing by Contractor.


6.3
LOCATION LICENSE:  When "Location License" applies to any of the items identified, the State is also authorized to use the licensed software on any other machine in the same location as the designated machine.  For purposes of this Agreement, "same location" shall mean a single physical State location, designated by a single mailing address and contained within a single building, unless otherwise stipulated by the State and agreed to in writing by Contractor.


6.4
CHANGE IN DESIGNATED MACHINE:  The State may give Contractor written notice of the State's intent to change the designation of the machine on which licensed software is to be used.  In such event, such change of designation will be effective upon the date set forth in said written notification, and the change of designation shall be deemed to have effectively changed the designated machine identified.


6.5
ADDITIONAL LICENSES:  Each additional license for the State's use of any licensed software and/or licensed optional materials already acquired by the State under this Agreement requires a formal amendment to this Agreement. After such amendment has been fully executed, the State may, upon notice to Contractor, in lieu of additional distribution from Contractor, copy the licensed software distributed to the State by Contractor in machine-readable form.  The testing period, if any, for such additional authorized use will commence on the effective date designated in the amendment; however, the permission hereby granted the State to copy such licensed software does not apply to licensed software provided to he State by Contractor in printed form.

6.6
TITLE:  Contractor represents and warrants that it is the sole owner of the licensed software product or, if not the owner has received all proper authorizations from the owner to license the software product, and has the full right and power to grant the rights contained in this Agreement.  Contractor further warrants and represents that the software product is of original development, and that the package and its use will not violate or infringe upon any patent, copyright, trade secret or other property right of any other person.


6.7
TERM OF LICENSE:  The software license(s) identified in Contractor's response to the State's solicitation document is (are) purchased on a perpetual license basis (unless otherwise stated in the Contractor's response) and shall continue in perpetuity until cancelled by the State or unless terminated in accordance with the provisions of this Agreement.  The license(s) granted to the State is (are) for the use of the software product(s) at the using agency or institution, computing facilities (site) and on the equipment or for the purpose identified in the State's solicitation document.


6.8
TERMS OF USE:  The State's rights in licensed software developed at private expense may be restricted by Contractor in accordance with this Agreement.  As a minimum, however, the State shall have:



a.
unlimited use of such software on the equipment for which it is acquired;



b.
use of such software with a backup system if the system(s) for which or with which it was acquired is inoperative because of a malfunction, or during an emergency, or the performance of engineering changes or changes in features or model;



c.
the right to use such software at any State installation to which the computer(s) may be transferred by the State;



d.
the right to copy such computer programs for safekeeping (archives) or backup purposes;



e.
the right to modify such software or combine it with other programs or material at State risk;


f.
the right to use portions (if required) of application development software (i.e., software which is acquired by a State agency to develop application type programs) in executable applications programs on other State machines, at no additional cost.



g.
Nothing contained herein shall be construed to restrict or limit the State's rights to use any technical data, which the State may already possess or acquire under proper authorization from other sources.

7.0
LICENSED PROGRAM TESTING:  For each licensed software product, the testing period, if any, during which the software product will be made available for nonproductive use, is specified in Contractor's response to the State's solicitation document.  The purpose of the testing period is to determine whether the licensed software product functions effectively and to assist the State in determining whether each licensed software product meets the State's requirements.  Each testing period will begin ten (10) calendar days after shipment from Contractor of the licensed software product, but in no event prior to the State's receipt of the licensed software product, unless otherwise expressly provided herein.

Subsequent releases by Contractor, if any, of any licensed software which has the same program number as licensed software licensed hereunder shall be made available to the State for productive use and/or testing on a machine specified while the State continues productive use of a previous release of that software on that machine.  In such event, however, the State shall continue to pay contractor the charges applicable for use of the previous release of the licensed software until such time as the State elects to discontinue the license for said software.  The State reserves the right to decide whether to install any such releases or continue use of a previous release, having given due regard to the other provisions of this Agreement.

8.0
LIQUIDATED DAMAGES:  The State declares, and Contractor acknowledges, that the State may suffer damages due to lack of performance of the terms and conditions of this Agreement by Contractor.  Since it is impractical and extremely difficult to fix the actual damage sustained in the event of any such nonperformance, the State and Contractor, therefore, presume that in the event of any such nonperformance the amount of damage which will be sustained from the nonperformance will be the amount set forth in this section and they agree that, in the event of any such nonperformance, Contractor shall pay that amount as liquidated damages and not as a penalty.  Amounts due the State as liquidated damages may be deducted by the State from any money payable to Contractor and any amount outstanding over and above the amounts deducted from invoices will be promptly tendered by check by Contractor to the State.

The State shall notify Contractor in writing of any claim for liquidated damages pursuant to this section on or before the date when the State deducts such sums from money payable to Contractor.


Notwithstanding any other provision herein, liquidated damages shall be the exclusive damages available to the State for delay in certified installation or delivery.

Except with respect to defaults of subcontractors, Contractor shall not be liable for liquidated damages when delays arise out of cause beyond the reasonable control and without the fault or negligence of Contractor.  Delays due to causes of Force Majeure (which are outside of the control of both parties and could not be avoided by exercise of due care) or due to the responsibility of the State or other contractors of the State shall extend the date for delivery or certified installation on a day for day basis but in every case the delay must be beyond the reasonable control and without the fault or negligence of Contractor.  Delays caused by the default of a subcontractor, when such default arises out of causes beyond the control of both Contractor and the subcontractor and without the fault or negligence of either of them, shall extend the dates for delivery and certified installation on a day for day basis, unless the supplies or services to be furnished by the subcontractor were obtainable from other sources in sufficient time to permit Contractor to meet the required performance schedule.

For the purposes of this Software Rider the expression "daily liquidated damages" shall mean the greater of the amount of $200.00, or 1/200th of the total purchase price of the software product(s) and feature(s), or 1/30th of the monthly charges for the software product(s) and feature(s).  Liquidated damages shall be limited to a maximum of five (5) days per incident.

8.1
DELIVERY OF SOFTWARE:  

a.  If Contractor does not deliver software within ninety (90) calendar days of the date of order by the State (or by the date specified in the order), Contractor shall pay the State, as fixed and agreed liquidated damages, for each calendar day beyond ninety (90) days of the date of the order (or beyond the date specified in the order) daily liquidated damages in the amount of  $100.00 for all undelivered software.  Contractor shall not be subject to liquidated damages beyond $1,500.00 per site per incident.  

Contractor has the right to reject and return any order issued by the State within ten (10) calendar days of the date of the order if it cannot accept the State's delivery schedule or Contractor cannot make delivery within ninety (90) calendar days.
b. If some, but not all, of the software specified in an order is delivered and ready for use by the date specified in the order and the State uses any such software, liquidated damages shall not accrue against the software used.
c. Substitute Software:  If Contractor provides substitute software acceptable to the State on or 
before the delivery date specified in the order, liquidated damages shall not apply to the software for which substitute software was provided.
d. When individual software or equipment components specified in the State's order are 

not delivered by the agreed upon date, daily liquidated damages shall be assessed in accordance with the above provisions for those components only; provided, however, if any such individual component prevents the operation of an entire system, the State may, in its sole discretion consider the entire system non-operational and, accordingly, Contractor shall pay daily liquidated damages based on the cost of all components which are rendered non-operational for each calendar day between the date specified for delivery and the actual delivery date.


e.
Replacement Software:  If Contractor fails to deliver any or all of the software, including special features, identified herein within thirty (30) calendar days of the delivery date specified in the State's order then the State may upon written notice to Contractor obtain replacement software from another vendor. In this event Contractor shall be liable for the greater of:  (i) daily liquidated damages from the delivery date specified herein until replacement software is delivered and ready for use, or (ii) daily liquidated damages for no more than one hundred (180) calendar days from the agreed upon delivery date.


8.2
ONGOING PERFORMANCE:  If Contractor's software does not meet the State's Ongoing Performance Requirements as specified in Section 9.0 of this Software Rider for any calendar month following Acceptance as specified in this Software Rider then Contractor shall pay the State, as fixed and agreed liquidated damages for each such month, the greater of one month's monthly charge for the software which was subject to nonperformance or four percent (4%) of the purchase price of all software which was subject to nonperformance.



If Contractor's failure to meet the State's Ongoing Performance Requirement results in unusable software and/or equipment in a total system, Contractor acknowledges liability for damages to the State for the total unusable system and agrees that the charges for all software and equipment rendered unusable by its failure shall be included in computing liquidated damages.



In the event that Contractor's software fails to meet the State's Ongoing Performance Requirement for three (3) consecutive calendar months, the State may, at its option, terminate this Agreement and collect liquidated damages from Contractor for replacement software which shall be the greater of (i) daily liquidated damages for all software and equipment rendered inoperable from the date of termination until replacement software is installed and ready for use, or (ii) daily liquidated damages for all software and equipment rendered inoperable for one hundred eighty (180) calendar days, or (iii) the re-procurement cost including the cost of replacement software plus the cost of recovery.

8.3
REPORTING:  If Contractor does not meet the Reporting requirements of the State’s solicitation document, the Contractor shall pay the State as a fixed and agreed liquidated damages, a $100 for each month until the reporting requirements are met with maximum payable liquidated damages cap of $500 per report.

9.0
ONGOING PERFORMANCE REQUIREMENT:  Any software installed as a result of this Agreement must perform at an effectiveness level of ninety-nine and a half (99.5%) each month following acceptance for the term of the manufacturer’s warranty.  For the purposes of this Software Rider, the effectiveness level shall be computed as the number of days in a calendar month that the installed software completely and continuously met or exceeded the standard of performance established at acceptance (as specified in the Acceptance/Standard of Performance section of this Software Rider) divided by the total number of days in the month, and expressed as a percentage.

Should any software installed as a result of this agreement fail to meet this on-going performance requirement, the State may, at its option, choose to liquidate the damages it suffers as a result of this software failure in accordance with the Liquidated Damages clause (Section 8.0) of this Software Rider.

10.0
LOCAL SERVICES:  When a problem occurs which the State determines is caused by the use of the licensed software and the diagnosis of Contractor's designated representative indicates the problem is caused by a defect in the unaltered portion of a current release of the licensed software, Contractor's designated representative will perform the following problem resolution activities:



a.
attempt to correct or bypass the defect by providing the State with correction information; or



b.
submit documentation of the problem to the appropriate Contractor personnel for resolution; and in any event,


c.
if the program is inoperable, make every reasonable effort to resolve the problem by applying a local fix or providing a bypass.

11.0
PROTECTION AND SECURITY OF LICENSED SOFTWARE MATERIALS:  All copies of the licensed software materials made by the State including translations, compilations and partial copies within modifications and updated work products are the exclusive property of Contractor.  The State shall reproduce and include the copyright notice on any such copies in accordance with the copyright instructions, if any, provided by Contractor.

The State shall maintain sufficient records to identify the number and location of all copies of licensed software materials and shall notify Contractor in writing if the original or any copy of the licensed software materials will be kept at an installation (or location, when specified "Location License Applies"), other than that of the machine designated.

The State shall insure, prior to disposing of any media, that any licensed software materials contained thereon have been erased or otherwise destroyed.

The State shall not provide or otherwise make available any licensed software materials in any form without Contractor's prior written consent except to the State's employees, Contractor's employees or other persons during the period they are on the State's premises for purposes specifically related to the State's lawful use of the licensed software.

12.0
RELOCATION OF SOFTWARE:  The State may transfer the licensed software to any other State entity after giving notice to contractor and specifying the location and machine where the licensed software will be installed.

13.0
RETURN OR DESTRUCTION OF LICENSED PROGRAM MATERIALS:  Within thirty (30) days from the date of discontinuance by the State of any licensed software, the State shall notify Contractor in writing, that through the State's best efforts, and to the best of the State's knowledge, the original and all copies of any licensed program materials received from Contractor or made in connection with such license have been returned or destroyed.  This requirement will apply to all copies in any form including translations, whether partial or complete, and whether or not modified or merged into other program materials as authorized herein.  However, upon prior written authorization from Contractor, the State may retain a copy for archive purposes only.

When the State has been licensed by Contractor to use a new version of the licensed software, which carries a different program number under an amendment to this Agreement, the State may retain the prior version of the licensed software for a period not to exceed ninety (90) days following the date of discontinuance of prior version of said programs; provided, however, that the retained prior version of said programs may be used by the State only if a defect in the new version prevents its use.  During said ninety (90) day period, the State will pay only the applicable charges for the new version of the licensed software.  Within thirty (30) days immediately following said ninety (90) day period, the State will certify in writing to Contractor that all copies of program materials received or made in connection with the prior version have been returned to Contractor or destroyed as set forth above.

14.0
SITE PREPARATION:  The State agrees to furnish to Contractor, at the time of its order for licensed software, current information as to the specific hardware and software for the operating environment in which the licensed software will be installed.

Contractor will notify the State no later than thirty (30) days before the specified installation date of any changes in the operating environment required to install and operate the licensed software.  Contractor will specify in detail any space, equipment, staff, and computer time that the State must provide for installation take place. Contractor will also specify any operating environment options the State must have installed prior to installation.

15.0
SOFTWARE STANDARDS:  Contractor agrees to make every reasonable effort to furnish documentation and machine-readable programs which will conform to standards for such documentation and programs used at the State's installation site.  The State agrees that it will make every reasonable accommodation to its standards and procedures to enable Contractor's licensed software to operate efficiently and effectively on the State's computer system.

16.0
SPECIFIED OPERATING ENVIRONMENT:  The State reserves the right to exchange copies of the licensed software designed to operate in one operating environment for copies designed to operate in another operating environment in which Contractor has stated the licensed software is designed to operate.  Should the State exercise this right it will pay any costs of shipping and handling involved in the exchange as well as any positive cost difference between the two licenses.

Contractor acknowledges that the environment of equipment and software in which the licensed software will operate will be subject to frequent changes and enhancements other than those supplied by Contractor.  Contractor agrees to cooperate with the State and other vendors of equipment and software to support the stable operation of the licensed software so long as the State maintains a compatible operating environment.
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STATEMENT OF PURPOSE:  The Software Development Rider provides terms and conditions relating to acquisition of information systems software development services wherein the State expects Contractor to furnish completed information systems software in return for compensation by the State on a fixed cost basis.  The Software Development Rider is applicable to all Data Processing Agreements which involve the provision of software development services.  The specifics of the software being developed and the dates for delivery and installation will be a part of the State's purchase order(s) under this Agreement.

1.0
ACCEPTANCE/STANDARD OF PERFORMANCE:  After software installation is complete, Contractor shall certify in writing to the State that the software is installed and ready for use on the State's system. With Contractor's assistance, the State shall begin performing acceptance tests within thirty (30) days of receipt of such notification.  The tests will determine whether the following acceptance criteria are met:


a.
Software operates in conformance with Contractor's technical specifications and functional descriptions.


b 
Software meets the specifications and performs the functions as contained in the State's solicitation document and/or the State's order.


c.
Software is capable of running on a repetitive basis on a variety of actual live data, as supplied by the State, without failure.


d.
Software is capable of meeting the performance expectation as expressed in the State's solicitation document and/or the State's order.


e.
Software does not require modifications to other operational software systems and does not cause performance degradation of other software systems operating on the State's computing system and network.

The acceptance period of 30 consecutive business days shall commence within thirty (30) days of the installation date at which time operational control becomes the responsibility of the State.  The State will give notice to Contractor as to the actual date when the acceptance period will begin.

If problems are encountered during the acceptance period, it is not required that the calendar day period expire in order for a new acceptance period to begin, once all problems have been resolved.  If the software meets the State's acceptance criteria for 30 consecutive business days from the commencement of the acceptance period it shall be deemed to have met the State's standard of performance.  Contractor agrees that this standard of performance shall not be reduced in the course of the State's usage of the software.


If successful completion of the acceptance period is not attained within 90 days from the installation date, the State shall have the option of invoking the liquidated damages clause in this Software Development Rider, terminating the contract upon written notice or continuing the acceptance test.

The State's option to terminate this Agreement shall remain in effect until such time as a successful acceptance test is completed.  Contractor shall be liable for all outbound preparation and shipping costs for contracted items returned under this clause.  Upon successful completion of the acceptance test, the State shall promptly notify Contractor in writing of the acceptance and authorize payments beginning with the first day of the successful acceptance period.

2.0
ACCESS TO FACILITIES:  Unless otherwise agreed upon by the parties, any and all access by Contractor's employees to the facilities of the State shall be during normal State office hours and all Contractor employees shall be subject to the State site's security procedures.

3.0
COOPERATION WITH OTHER VENDORS OR CONTRACTORS:  In the event that the State enters into agreements with other vendors or contractors for additional work related to the development of any software, Contractor agrees that its personnel will fully cooperate with such other vendors or contractors.  Contractor's personnel shall not commit any act which will interfere with the performance of work by any other contractor or by the State. Contractor's personnel will cooperate with State personnel, hardware manufacture representatives, system software suppliers, and communications systems suppliers in designing, programming, and testing any software being developed.

4.0
FINANCIAL STATEMENTS:  Upon request by the State, Contractor shall supply copies of its quarterly financial statements not later than forty-five (45) days after the close of Contractor's fiscal quarters.  Upon request, Contractor shall also supply the State with a copy of its year-end statement not later than ninety (90) days after its fiscal year-end.

5.0
KEY PERSONNEL:  Contractor agrees that it will furnish the State with a means of identifying all personnel assigned to perform work under this Agreement and furnish the State with security credentials on these personnel, if requested.

6.0
LIABILITY FOR LOSS OF DATA:  When computer services are requested, the State will maintain adequate supporting material or copies to enable Contractor to regenerate card files, tape files, printer outputs and other data furnished to Contractor by the State.  In the event of loss of such State supplied data due to machine failure or negligence of Contractor or its employees, Contractor's liability for such loss shall be limited to the replacement or regeneration of the lost data from the State's supporting material by the methods or means deemed most suitable by Contractor for such regeneration or replacement.

7.0
LIMITATION OF COST:  It is hereby stipulated and agreed that the total cost to the State for the performance of the work under this Agreement will not exceed the funding limitation set forth in the State's purchase order and the Contractor agrees to perform the work specified and all obligations under this Agreement within such funding limitation.  Contractor agrees to notify the State in writing no later than when the billable amounts reach eighty percent (80%) of the funding limitation in an order and will include in such notification an estimate to complete the requirements of the order.  The State shall not be obligated to reimburse Contractor for billing in excess of the funding limitation set forth in the order, and Contractor shall not be obligated to continue performance of work under the order or to incur costs in excess of the funding limitations if such increased costs are due to additional requirements identified by the State after the initiation of effort on the work specified in the order, unless and until a change order or amendment to the order increasing the funding limitation is approved by the State.

8.0
LIQUIDATED DAMAGES:  The State declares, and Contractor acknowledges, that the State may suffer damages due to lack of performance of the terms and conditions of this Agreement by Contractor.  Since it is impractical and extremely difficult to fix the actual damage sustained in the event of any such nonperformance, the State and Contractor, therefore, presume that in the event of any such nonperformance the amount of damage which will be sustained from the nonperformance will be the amount set forth in this section and they agree that, in the event of any such nonperformance, Contractor shall pay that amount as liquidated damages and not as a penalty.  Amounts due the State as liquidated damages may be deducted by the State from any money payable to Contractor and any amount outstanding over and above the amounts deducted from invoices will be promptly tendered by check by Contractor to the State.

The State shall notify Contractor in writing of any claim for liquidated damages pursuant to this section on or before the date when the State deducts such sums from money payable to Contractor and, in any case, within ninety (90) days after Contractor's failure to perform in accordance with the terms and conditions of this Agreement.  Delay in reporting such claim to Contractor will void any claim for liquidated damages.

Not withstanding any other provision herein, liquidated damages shall be the exclusive damages available to the State for delay in completion of the work specified in the State's order(s).

Contractor shall not be liable for liquidated damages when delays arise out of cause beyond the reasonable control and without the fault or negligence of Contractor.  Delays due to causes of Force Majeure (which are outside of the control of both parties and could not be avoided by exercise of due care) or due to the responsibility of the State or other contractors of the State shall extend the date for completion of work under the State's order on a day for day basis.

Delays caused by the default of a subcontractor, when such default arises out of causes beyond the control of both Contractor and the subcontractor and without the fault or negligence of either of them, shall extend the date for completion of work under the State's order on a day for day basis, unless the supplies or services to be furnished by the subcontractor were obtainable from other sources in sufficient time to permit Contractor to complete the work specified in the state's order by the date specified therein.


If Contractor or Contractor's employee does not complete the specified work by the date specified in the State's order, Contractor shall pay the State, as fixed and agreed liquidated damages, for each calendar day beyond the date specified in the order, four (4) times the hourly rate for each individual assigned for each such work effort not completed or until the specified work is completed.

Contractor has the right to reject and return any order issue by the State within ten (10) days of the date of the order if it cannot accept the State's schedule for completion.


8.1
INSTALLATION OF SOFTWARE:

a.
If Contractor does not deliver and install a specified software item or system on or before the installation date specified in the order, Contractor shall pay the State, as fixed and agreed liquidated damages for each calendar day between the date specified for installation and the actual installation date for such software, daily liquidated damages in the amount of $100.00 not to exceed a cap of $1,500.00 per site for the specified software item.  In no event shall Contractor be obligated for more than one hundred eighty (180) calendar days.



b.
If some, but not all, of the software specified in an order is installed and ready for use by the installation date specified on the order and the State uses any such installed software, liquidated damages shall not accrue against the software used.



c.
When an individual software item specified in the State's order is not ready for use by the installation date specified on the order, liquidated damages shall be assessed in accordance with the above provisions for those components only. Contractor shall pay daily liquidated damages in the amount of $100.00 not to exceed a cap of $1,500.00 per site for each calendar day between the date specified for installation and the actual installation date.




If Contractor does not deliver and/or install all of the software and any specified equipment included on the same order, and as a result, the total system is not ready for use on the installation date specified on the State's order, then liquidated damages  in the amount of $100.00 not to exceed a cap of $1,500.00 per site shall be paid by Contractor for each calendar day between the date specified for installation and the actual installation date.


d.
Replacement Software:  If Contractor fails to install any or all of the software identified herein within thirty (30) days of the installation date specified in the State's order then the State may upon written notice to Contractor obtain replacement software from another vendor.  In this event Contractor shall be liable for daily liquidated damages in the amount of $100.00 not to exceed a cap of $1,500.00 per site from the installation date specified herein until replacement software is installed and ready for use. 

8.2
ONGOING PERFORMANCE:  If Contractor's software does not meet the State's Ongoing Performance Requirement as specified in Section 9.0 of this Software Development Rider for any calendar month following Acceptance as specified in this Software Development Rider then Contractor agrees to pay as fixed and agreed liquidated damages for each such  month, four percent (4%) of the payment that was made at Acceptance for each software item which was subject to nonperformance.



If Contractor's failure to meet the State's Ongoing Performance Requirement results in un-usability of other software and equipment in a total system, Contractor acknowledges liability for damages to the State for un-usability of a total system and agrees that the charges for all software rendered unusable by its failure shall be included in computing liquidated damages.



In the event that Contractor's software fails to meet the State's Ongoing Performance Requirement for three (3) consecutive calendar months, the State may, at its option, terminate this Agreement and collect liquidated damages from Contractor for replacement software which shall be the greater of (i) daily liquidated damages for all software and equipment rendered inoperable from the date of termination until replacement software is installed and ready for use, or (ii) daily liquidated damages for all software and equipment rendered inoperable for one hundred eighty (180) days, or (iii) the re-procurement cost including the cost of replacement software plus the cost of recovery.

9.0
ONGOING PERFORMANCE REQUIREMENT:  Any software installed as a result of this Agreement must perform at an effectiveness level of ninety-nine and a half percent (99.5%) each month following acceptance during the effective life cycle of that software as specified in the State's solicitation document and as provided for in Contractor's response with respect to costs.


For the purposes of this Software Development Rider the effectiveness level shall be computed as the number of days in a calendar month that the installed software completely and continuously met or exceeded the standard of performance established at acceptance (as specified in the Acceptance/Standard of Performance clause (Section 1.0) of this Software Development Rider) divided by the total number of days in the month and expressed as a percentage.

Should any software installed as a result of this Agreement fail to meet this ongoing performance requirement the State may, at its option, choose to liquidate the damages it suffers as a result of software failure in accordance with the Liquidated Damages clause (Section 8.0) of this Software Development Rider.

10.0
ORIGINALITY:  Contractor warrants that all software and documentation produced hereunder are of original development by Contractor and are specifically developed for the fulfillment of this Agreement and will not knowingly infringe upon or violate any patent, copyright, trade secret or other property right of any third party, and Contractor shall indemnify and hold the State harmless from and against any loss, cost, liability or expense arising out of any breach or claimed breach of this warranty.

In the event Contractor shall elect to use or incorporate any component(s) of an existing system in developing these products and performing the services required to be delivered hereunder, Contractor shall first notify the State in writing, The State, after conducting whatever investigation it may elect to undertake, may direct Contractor not to use or incorporate any such components.  If the State does not object within a period of thirty (30) days from the date said notice is received, Contractor shall be authorized to use or incorporate such component(s) at Contractor's expense upon first obtaining the written consent of the party owning same, and furnishing a copy thereof to the State; provided, however, in all events, such components shall be warranted (except for originality) by Contractor to the same extent as otherwise warranted under this Agreement.


Contractor shall transfer title or perpetual license to use such components to the State upon delivery of the products, and shall indemnify the State, as specified in Section 22.0 of the General Terms and Conditions of this State of Wisconsin Data Processing Agreement.

11.0
PERFORMANCE DOCUMENTATION:  All documentation delivered hereunder shall conform to the documentation standards of the State.  Contractor will furnish the State with the following documentation, which will be in form and substance at least equal to comparable material generally in use in the industry in the following quantities:



DOCUMENTATION
QUANTITY



User's Manual

2



Systems Manual

2



Operating Manual

2



Programming Manual

2



Modification Manual

2

12.0
PROGRESS REPORTS:  Contractor shall submit a monthly progress report to the State signed by an authorized officer of Contractor.  The progress report will describe the status of Contractor's performance since the preceding report, including the products delivered and the progress expected to be made in the next succeeding period.  Each report shall describe Contractor's activities by reference to the schedule of deliverables included in the State's order.  Reports shall be sent to the Project Director designated by the State.

13.0
RESPONSIBILITIES OF CONTRACTOR:  Contractor agrees:


13.1
To perform those tasks and deliver the products identified in the State's order under the heading "Scope of Work."


13.2
To comply with all security regulations in effect at the State's premises and externally for materials belonging to the State or to the project.


13.3
To assign to the project on a full-time basis, Contractor's employees, agents or representatives to assist in fulfilling its performance under this agreement.


13.4
To appoint a Project Director for liaison and consultation with the State.  The Project Director shall have authority to make managerial and technical decisions concerning the project.

13.5
To correct all errors in the software found by the State or Contractor for a period of twelve (12) months after acceptance by the State.  Such corrections shall commence within forty-eight (48) hours after the State's written notification to Contractor.

14.0
RESPONSIBILITIES OF THE STATE:  The State agrees:

14.1
To arrange for necessary cooperation by the State's officials and employees, including providing access to such records and other information needed by Contractor to carry out the work set forth in the State's order, and to render written decisions on matters affecting the progress of the work promptly after receipt of Contractor's request for such decisions.


14.2
To appoint a Project Director for liaison and consultation with Contractor.  The Project Director shall have authority to make managerial and technical decisions concerning the project and to accept or approve Contractor's work on behalf of the State.  The State's Project Director shall not have authority to amend or in any way modify the provisions of this Agreement.


14.3
To deliver the following items prior to the Start Date for each phase of work if specified in the State's order:  (1) source programs in machine readable form (i.e., image magnetic tape or diskette); (2) a representative test data sample to exercise all items referenced in the State's order; (3) currently available detailed documentation and specifications; (4) program output reports produced by any delivered programs from existing source programs and (5) assignment of the file and program nomenclature.  Delayed delivery of any of the above specified items for any phase of work shall result in a day-to-day extension of the completion date for that phase.


14.4
To abstain from effecting any change, modification, or enhancement of all items referenced in the State's order subsequent to Contractor's receipt of the items provided under paragraph 14.3 of this Software Development Rider.

14.5
In the event any such change, modification, or enhancement is effected by the State after receipt of such items, to be fully responsible and liable for the consequence thereof.

15.0
RIGHT TO APPROVE CHANGES IN STAFF:  The State shall have the absolute right to approve or disapprove a proposed change in the project staff from those listed herein.  The State in each instance will be provided with a resume of the proposed substitute and an opportunity to interview that person prior to giving its approval or disapproval.  The State shall not unreasonably withhold its approval.

16.0
SOFTWARE STANDARDS:  Any software delivered will be developed by Contractor to operate on the State's equipment and software system as specified in the State's solicitation document and the State's order.

Contractor agrees that all software and other products delivered will comply with the State's applicable standards as set forth in the State site's data processing standards manual, or as otherwise specified in the State's solicitation document or order(s).  The State agrees that it will make every reasonable accommodation to its standards and procedures to enable Contractor's licensed software to operate efficiently and effectively on the State's computer system.

Contractor agrees that all products or elements to be delivered hereunder shall comply with all applicable provisions of standards or draft standards issued by the American National Standards Institute.

17.0
STANDARDS OF WORK:  Contractor agrees that the performance of work and services pursuant to this Agreement shall conform to the requirements of this Agreement and to the highest possible professional standards.

18.0
TASKS, DELIVERABLES AND PROGRESS PAYMENTS:  The State's order attached by reference hereto describes specifically the nature and goals of each task to be performed by Contractor, when each shall be performed, and the order of performance.  It also contains a detailed description of the required products to be delivered by Contractor upon completion of each task, the form each product shall take, and the progress payment, if any, which shall be due upon acceptance by the State of each such deliverable.

Progress payments up to ninety-five (95%) of the State's total order shall be paid to Contractor in accordance with and upon completion, delivery and acceptance of each deliverable listed on the State's order within thirty (30) days after such acceptance.  A final payment in the amount of the remaining five percent (5%) of the State's total order may be withheld by the State to be paid within thirty (30) days after acceptance of all developed software included in the order.

19.0
TERMINATION:  The State reserves the right to terminate this Agreement by giving written notice to Contractor of such termination and specifying the effective date thereof, at least ten calendar (10) days before the effective date of such termination. Contractor shall, in the event of such termination, be entitled to receive compensation for any deliverables accepted hereunder in accordance with progress as set forth in the State's order.  Contractor shall also be compensated for partially completed deliverables in the event of such termination. The compensation for such partially completed deliverables shall be equal to the percentage of completion of each, as determined by the State, times the corresponding progress payment set forth in the State's order.

Upon termination or other expiration of this Agreement, each party shall forthwith return to the other all papers, materials, and other properties of the other held by each for purposes of  execution of this Agreement.  In addition, each party will assist the other party in the orderly termination of this Agreement and the transfer of all aspects hereof, tangible or intangible, as may be necessary for the orderly, non-disruptive business continuation of each party.

20.0
TIME PERIOD:  The term of this Agreement, shall commence on the date specified on the State of Wisconsin Data Processing Agreement and shall continue until the completed package has been accepted by the State, or until otherwise terminated under the provisions contained herein.

21.0
TITLE:  All original written material, including programs, tapes, listings, and other programming documentation both originated and prepared by Contractor pursuant to this Agreement shall belong exclusively to the State of Wisconsin.

The State shall have unlimited rights to specific computer software developed or generated under this Agreement.

Unlimited rights means rights to use, duplicate or disclose technical data, in whole or in part, in any manner and for any purpose whatsoever, and to have or permit others to do so.

22.0
TRAINING:  Contractor agrees to develop and conduct training programs for State personnel who will operate and maintain the developed software to achieve the level of proficiency necessary to support the State's use of the software.  Contractor agrees to permit videotaping of the training programs and to furnish ten (10) copies of all materials used in the training programs.

23.0
TRAVEL EXPENSE:  Contractor shall not charge the State for any travel expense without State's prior written approval. Upon obtaining the State's written approval, Contractor shall be  authorized to incur travel expenses payable by the State only to the extent provided for in the State employees Pay Plan by Wisconsin Statutes and Administrative Rules.

24.0 WARRANTY OF OPERATION:  Contractor warrants that the software delivered hereunder will, at the time of delivery, be 
free from defects in manufacture or materials and will meet the specifications set forth in the State's solicitation document and order, or Contractor will without charge to the State correct any such defects and make such additions, modifications, or adjustments to the software as may be necessary to keep the software in operating order

